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AFFI RVED RUSSELL, SP. J.

Thi s workers' conpensation appeal has been referred to the
Speci al Workers' Conpensation Appeal s Panel of the Suprene Court
in accordance with Tennessee Code Annotated Section 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

W have carefully reviewed and weighed all of the evidence
presented to the chancellor. The enpl oyee appel | ant cont ends t hat
he is owed tenporary total and tenporary partial benefits denied
by the trial judge, and that the award of 24% pernmanent parti al

disability to the body as a whole is too | ow

Qur review is de novo upon the record of the trial court,

acconpani ed by a presunption of the correctness of that court's
findings of fact, unless the preponderance of the evidence is

ot herwi se. Tennessee Code Annotated Section 50-6-225 (e)(2).

We note that the chancellor made and filed a detail ed finding
of facts, all of which are supported by the preponderance of the
evi dence; and that the rel evant | aw has been correctly applied to
the facts. Therefore, the judgnent of the trial court is

af firned.

The plaintiff sustained a work rel ated back injury on August



5, 1994. He is 35 years old, received his GED in 1987, and had a
prior work history invol ving both manual | abor and clerical work.
He possessed skills in the fields of advanced el ectronics, physics

and nore than basic nath skills.

When injured his work venue was the Vanderbilt University
Medi cal Center. He injured his back while attenpting to nove an
obese patient. He was off work for two weeks, attenpted to return

to work, and determ ned that he was still unable to do the work.

On Septenber 6, 1994, a nonth after his back was injured, he
chose to go to work for Lesher Fire Protection as a salesnman. Hi s
duties involved driving around in a truck i nspecting and servi cing
fire extinguishers. His initial pay rate was $350.00 per week
during training; and thereafter, $200.00 per week plus

conm SSi ons.

On Septenber 12, 1994, he was offered his position with the
def endant conpany provided that he obtained a release from his
doctor docunenting that he was able to return to work. At this
time he was al ready working for Lesher Fire Protection wi thout any
physi ci an docunented restrictions. He was fired by Lesher on
Oct ober 17, 1994, and the stated reason was "he was not mature

enough to performhis job".

On Decenber 19, 1994, the enployee was evaluated by Dr. M
Robert Wiss, MD. Dr. Weiss opined that the plaintiff should
avoid lifting nore that 75 pounds on a repetitive basis, and
shoul d avoid repetitive bending or stooping or naintenance of a

single posture for a prolonged period of tine.



In January of 1995 the enployer offered the plaintiff a job
with lighter duties, but he refused it because he did not believe
that he would be able to do it. He never tried to performthe
offered job, or pointed out to the enployer what it was that he
could not do. Plaintiff sinply stated that there was nothing at
the defendant's operation that he could do, and did not cite any
physician's restriction to support that position. He was
term nated on February 16, 1995, because he had not returned to

wor k.

Medi cal evidence was that the plaintiff sustained a |unbar
disc herniation at L4-5. Dr. David Gaw, MD., assigned
restrictions to avoid lifting nore than 50 to 60 pounds
occasionally or 25 pounds frequently, and opi ned that he had a 10%

permanent partial anatom cal inpairnment to the body as a whol e.

Dr. M Robert Wiss, MD., characterized plaintiff's back
injury as a small disc herniation at L4-5. He found no true
radi cul ar synptons. He assigned a 7%pernmanent partial inpairnent

to the body as a whol e.

The trial court <considered the plaintiff's inpairnent
ratings, present enploynent at a | ower paying job, his skills and
abilities to hold available jobs, and judged his vocational
disability at 24% to the body as a whole. W hold that this
judgnment is supported by a preponderance of the evidence and is in
accordance with the guidelines for making such judgnents, Hi nson

v. Wal-Mart Stores, Inc., 654 S W 2d 675 (Tenn. 1983).

Wth respect to tenporary total benefits, the plaintiff had



been pai d $5, 955.60 at the rate of $294.40 a week. The court held
that plaintiff was not entitled to tenporary total disability
benefits for the time period from Septenber 6, 1994 through
October 17, 1994, because he was working for Lesher Fire
Protection during that tinme; and that the commencenent of his work
with Lesher established the date that he was able to return to
work and all tenporary total disability benefits thereafter were

not owed. The enployer was given a credit for those overpaynents.

During the period from August 5, 1994, through Septenber 1
1994, the enployer paid the plaintiff his full regular pay. The
trial court held that this satisfied the obligation of the
enpl oyer, because to award tenporary total disability paynents for
that tinme would trigger the result "only to have that award taken
back by the enployer as an overpaynent” and was a usel ess act.
Plaintiff contends on appeal that the full wage paynents were
taken back by wi thholding plaintiff's accrued vacation and | eave
time. There is no proof concerning the actual offset, if any,
whi ch took place; only plaintiff's statenent "they al so, through
vacation tinmes and any anount of tinme | had piled up, they took
their noney back from whatever was there * * * ",  This does not
definitively establish the actual offset, if any. The trial judge
did not err in disallow ng conpensation for the period of tine for

whi ch the enpl oyee was fully paid.

The enpl oyee insists that heis entitled to tenporary parti al
disability benefits for the time that he worked for Lesher Fire
Protection and thereafter, because his rate of pay was | ess than
wi th the defendant during his time with Lesher and that he had not

reached maxi mum nmedi cal i nprovenent thereafter. The flawin this



contention is that the trial court held, under the evidence, that
the plaintiff was working for Lesher without any restrictions and
that he had reached maxi mum nedical inprovenent at that tine.
That findi ng negates subsequent eligibility for tenporary parti al
di sability conpensation. The factual finding of the trial court
regardi ng when the plaintiff reached nmaxi mum nedi cal i nprovenent
i s supported by the evidence. Certainly he never fully recovered,
and that is the basis for the 24% pernmanent partial industrial
disability to the body as a whole. The trial court logically
concluded that when he started working for Lesher full-tine
without restrictions that he had reached maximum nedical

I nprovenent. He was not on |ight duty.

For the reasons stated, we affirmthe judgnent of the trial

court. Costs on appeal are assessed to the appell ant.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

LYLE REI D, ASSCOCI ATE JUSTI CE

WLLIAM H | NVAN, SEN OR JUDGE
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